INDEX. 


ABATEMENT. 
1. The objection that a joint obligor is not sued must be made by plea 
in abatement at the proper time; it cannot be made at the trial of 
the cause. Such a plea cannot be made at all since the act of 1789, 
ch. 57. —— v. Kenon, 216. 


2. If a plaintiff procures a copy of his bill and a subpena, and deliver 
them to the sheriff in time to be served on the defendant ten days 
before the term, and the sheriff neglects to make the service until 
ten days before the next term after that, the plaintiff's bill shall not 
be dismissed by a plea in abatement under the act of 1782, ch. 11, 
sec. 2. Ai nmymous, 286. 


. Uneor the acts of 1777, ch. 2, sec. 10, and 1793, ch. 19, sec. 1, it is held 
that a plea in abatement is nut the proper mode to take advantage 
of the plaintiff’s having brought his suit in the Superior Court for 
less value than £50. McNaughton v. Hunter, 454. 


. A plea in abatement that the plaintiff is an alien is not sustainable in 
the action of trespass quare clausum fregit. Barges v. Hogg, 485. 


. Where a defendant in ejectment dies, the suit will abate, and cannot 
be revived by scire facias against the heirs. Anonymous, 500. 


6. A qui tam action abates by the death of the defendant. Blount v. Fish, 
502. 

7. A plea in abatement stating barely that there are other executors not 
named in the writ is bad. Burrow v. Sellers, 501. 


Vide Jurisdiction, 1. 


ADMINISTRATORS AND EXECUTORS. 


1. Letters of administration need not remain in court, and are not de- 
mandable after issue joined. Berry v. Pullam, 16. 


2. An administrator may sue as such, upon his own possession. It is bet- 
ter for him to sue in that manner, as the judgment will then be evi- 
dence against him of assets. Jb., 16. 


8. Objected by counsel that a summons, and not a capias, is the proper 
process to bring in an administrator, and that an attachment founded 
upon such capias is irregular. Moore v. Suttril, 16. 


4. Former administrators removed and another appointed, but not made 
a party to this suit. The latter administrator will not be allowed 
to plead anything to this suit, and the former administrator cannot 
plead the repeal of their letters after the first term since the repeal. 
Bailey v. Cochran, 104. 


5. An account stated and signed by one administrator is binding upon all, 
and will bear interest from the time it was signed. IJ¢d., 104. 


6. Where an executor declares as executor, then he makes profert of his 
letters testamentary, and they are to be objected to in pleading, upon 
oyer of them, or by demurrer, if any defect appears in the declara- 
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ADMINISTRATORS AN’ EXECUTORS—Continued. 


10. 


11. 


13. 


14. 


15. 


tion; and after the first term they need not be produced again. But 
when an executor declares upon his own possession, the fact of ex- 
ecutorship forms part of his title, snd must be proved upon the trial 
by the production of the letters testamentary themselves, unless they 
have been lost, when, perhaps, other proof of executorship will be 
admitted. Ezrecutors of —————— v. Oldham, 165. 


. When “no assets” are pleaded, the plaintiff shall have judgment for 


the amount of the assets which he can show in the hands of the ad- 
ministrator, and judgment quando for the balance of his debt. McRae 
v. Moore, 182. 


When an executor omits to plead “no assets,” it is an admission of 
assets which he can never afterwards controvert; and in such case 
the proper judgment is that the principal sum recovered be levied 
de bonis testatoris in the hands of the executor, and the costs de bonis 
propriis ; and upon the return of the sheriff that there are no goods 
of the deceased in the hands of the executor, then a sci. fa. issues 
to the executor to show cause why the execution for the principal 
should not be levied de bonis propriis. Parker v. Stephens, 218. 


. Administration granted when the next of kin are out of the country 


should be durante absentia; if otherwise, it is erroneous. Ritchie v. 
McAuslin, 220. 


The next of kin residing in another country may appoint a person 
to take the administration here. Jd., 220. 


The Court should not grant letters to a person not designated in the 
act, before the persons designated have refused. Jd., 220. 


. The Superior Court will repeal the letters when improperly granted, and 


make an order for the county court to grant them to the proper per- 
son. Quere, whether it should not have been a mandamus. Id., 220. 


Suit commenced against an executor returnable to the Superior Court, 
and suits afterwards commenced returnable to the county court 
which sat first; to these latter suits the executor put in such pleas 
as made the assets responsible for their payment, and to the suit in 
the Superior Court he pleaded that he had no assets except what was 
liable to the payment of the other suits. The latter plea is not good; 
he ought to have confessed judgment to the suits in the county court, 
and then pleaded those judgments to the suit in the Superior Court. 
Anonymous, 295. 


The plea of plene administravit must be true when it is put in, and not 
at the time of trial. Anonymous, 297. 


The administrator had failed to plead plene administravit, or any 
other plea showing a want of assets, and the plaintiff had obtained 
judgment, and upon execution issued, “nulla bona” had been re- 
turned: Held, that the administrator was bound to pay de bonis 
propriis, and for that purpose a special fA. fa. might issue reciting 
the return of nulla bona, and commanding the sheriff to levy de bonis 
intestati if to be found in the hands of the administrator; if not, 
de bonis propriis. Hogg v. White, 298. 
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16. Letters of administration granted in another State cannot entitle the 
_administrator to maintain a suit in this State. Anonymous, 355. 


17. An administrator is bound to pay debts already due before those not 
yet payable. Evans v. Norris’s Admrs., 411. 


18. An administrator cannot retain against debts of superior dignity. /d., 
411. 

19. Voluntary payments after the teste of the writ are not allowable. 
They are certainly not if made after plea. Jd., 411. 


20. A payment made after the teste of the writ is not good in support of 
the plea of plene administravit. Quere by Harwoop, J. McNaughton 
v. Blocker, 417. 


21. Judgments obtained against an administrator after the teste of the 
writ, and before the time of pleading, may be pleaded at the proper 
time. Jd., 417. 


22. Debts assumed by the administrator before the teste of the writ must 
be allowed him to the amount of his assumptions. /d., 417. 


23. When two judgments are obtained against an administrator, the first 
an absolute one, but the second a quando judgment, and assets 
afterwards comes to his hands, Haywoop, J., said that the assets 
must be applied to the first judgment; but Sronz, J., seemed clear 
that they should go to the satisfaction of the second. Anonymous, 
460. 

24. When an administrator does not distinguish in his inventory the good 
from the bad debts, all will be presumed to be good until he can show 
that he brought suits for them and the debtors were unable to pay. 
Anonymous, 481. 

25. The plea of plene administravit should be received at all times, pro- 
vided the defendant does not come in with it at a very late period, 
to delay the trial. Anonymous, 484. 


Vide Trover 1, 2, 5, 6; Limitations, Statute of, 1; Abatement 1; Joint 
Obligors, 1, 2; Husband and Wife, 3, 4; Detinue, 6. 


ADMINISTRATION, LETTERS OF. Vide Administrators and Executors, 
1, 9, 10, 11, 12, 16. 


ACCOUNT. 
1. The action of account will not lie for a legatee against an executor or 
the executor of such executor. Anonymous, 226. 


. When to a bill filed, stating errors in an account settled four or five 
years ago, defendant pleaded specially, denying each errer and also all 
fraud, if the plaintiff does not take issue, and prove the error or 
fraud, the Court will not disturb the account. Blackledge v. Simp- 
son, 259. 

3. An account taken by the master, in the absence of one of the parties 

and without his having had notice of the time when it would be 

taken, shall be set aside. Smith v. Estis, 348. 


4. When a report is regularly taken, but the items of the account are 
improperly allowed or disallowed by the master, exceptions filed to 
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ACCOUNT—Continued. 
the report are proper; but if the report is irregularly taken, then the 
objection goes to the whole report, and may be made and supported 
by affidavits on motion. Jb., 348. 


Vide Administrators and Executors, 5; Limitations, Statute of; Payment, 
Plea of. 


ACTS OF THE ASSEMBLY. Vide Evidence, 12, 14. 


AFFIDAVIT. 

1. An indictment upon an affidavit not signed is good. State v. Ran- 
som, 1. 

2. An affidavit of an agent, not a party in the suit, cannot be annexed 
to an answer to dissolve an injunction; but an order may be made 
to have the fact which the affidavit was intended to show tried by 
a jury at the next term. Christmas v. Campbell, 123. 


AGENT. Vide Affidavit, 2; Evidence, 16; Partnership, 2. 


ALIEN. 

Plaintiff sued on a bond, and the plea, which was founded on sec. 101, 
act of 1777, ch. 2, stated in substance that the plaintiff had removed 
from the State to avoid assisting in the war of the Revolution; that 
he had attached himself to the enemy, etc.: Held, that if plain- 
tiff was a citizen of this country, section 101, before referred to is 
repealed as to him, by several acts of the State Legislature; and if 
he was not a citizen, but a British subject, then by article 4 of the 
treaty of peace he is considered as an alien friend, and entitled to 
sue in our courts. Cruden v. Neale, 338. 


Vide Abatement, 4. 


ALIMONY. 

1. In a bill by a wife for alimony, it is most proper that the husband 
be held to bail at first; but if that has not been done, upon proper 
affidavits by the wife the husband’s property may be sequestered until 
he gives security for the performance of the decree. Anonymous, 
347. 

2. In a bill for alimony the Court will not order a sequestration upon the 
ground that the defendant is wasting his property. Spiller v. Spiller, 
482. 


AMENDMENT. 

1. Plea in abatement that defendant is sued as executor instead of ad- 
ministrator; motion to amend under the act of 1790 was refused. 
Nothing can be amended under that act but what the other party 
might have specially set down as the cause of demurrer. Cowper v. 
Edwards, 19. 


2. A declaration in ejectment served on a tenant in possession cannot be 
amended so as to comprise more lands than those already described. 
Carter v. Branch, 135. 


3. It is a practice among the bar to correct any mistake which the clerk 
may make in issuing writs. Adams v. Spear, 215. 
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AMENDMENT—Continued. 
4. Where the demise in an ejectment is about to expire before a trial 
can be had, the plaintiff will be permitted to amend by extending 
the term. Young v. Erwin, 323. 


5. A writ cannot be altered from covenant to debt except by consent of 
parties ; but it is usual among practitioners to permit the amendment, 
when the mistake was occasioned by the clerk. Anonymous, 401. 


6. An amendment cannot be permitted in an ejectment so as to embrace 
land not included in the declaration. Trozvler v. Gibson, 465. 


7. An amendment will be permitted to extend the term of the demise in 
ejectment, even after the jury are sworn, or the exception will be 
overlooked. Faircloth v. Ingraham, 501. 


APPEAL. 
1. Motion in arrest overruled and appeal, the case stands, not upon the 
reasons in arrest, but an issue to the country. Snoden v. Hum- 
phries, 21. 


. The neglect of bringing up an appeal under the act of 1777, ch. 2, sec. 
84, in proper time is not relievable by certiorari, although occasioned 
by the neglect of the clerk; and the appellee may move for the 

. affirmance of the judgment with double costs, either at first or any 
other term after the appeal. Brickell v. Bass, 137. 


tho 


3. An appellee may move for an affirmance of the judgment with double 
costs either at the first or any other term after the appeal, per 
Macay, J. But Haywoop, J., denied the propriety of it, and a rule 
upon the appellant to show cause at the next term was ordered. 
Anonymous, 171. 


4. An appeal from the county to the Superior Court nullifies the judg- 
ment of the county court. Davison v. Mull, 364. 


5. The appellant applied in time to the clerk for the papers, but could 
not procure them. The papers were, however, brought up after the 
fifteenth day before the term, and a motion was made to have them 
filed. Upon the motion being opposed by the appellee, it was refused 
upon the ground that the party had his remedy against the clerk. 
It seems if there had been no remedy against the clerk the papers 
might have been filed. Robertson v. Stone, 402. 


6. The fifteen days before the term, in which appeals must be filed in the 
Superior Court, must be clear of the day of filing the papers and of 
the first day of the term; at all events, of the first day of the term. 
Anonymous, 402. 


7. When in appeal from the county court, and a new trial had in the Su- 
perior Court, a verdict for as great a sum was obtained in the Su- 
perior Court as had been rendered in the county court, Harwoop, J., 
thought judgment might be entered up instanter against the appellant 
and his securities under the act of 1785, ch. 2, sec. 2. But Stone, J., 
was of opinion that in such case the act did not apply. Yarborough 
v. Giles, 453. 
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APPEAL—Continued. 
8. The fifteen days before the term, in which appeals must be filed in the 
Superior Court, are inclusive of the day on which the appeal is filed, 
and also of the first day of the term. Anonymous, 462. 


Vide Bail, 1. 


APPEARANCE. 

A motion to dismiss a cause brought up by a certiorari was made upon 
the ground that the notice which had been ordered at the last term 
to be given to the defendant had not been given; but it appearing that 
the defendant had entered an appearance by the initials of his at- 
torney’s name being placed on the docket the motion was refused. 
Anonymous, 405. 


ARBITRAMENT AND AWARD. 

1. Award made and returned into court; exceptions to it were filed in 
writing ; the answer to the exceptions was also filed in writing; both 
supported by affidavits. Judgment was given upon hearing them. 
This is the usual practice in such cases. Cain v. Pullam, 173. 


2. An entry, “Referred to A, B, and C,” means a general reference of the 
cause, and not merely to audit and state the accounts. Cleary v. 
Coor, 225. 

3. The award of arbitrators ought not to be set aside unless in cases 
where their decision is plainly and grossly against law; not where 
the point decided might be doubtful. Jd., 225. 


4. In an appeal from the court below upon exceptions filed to the award 
of arbitrators, a new trial is not to be had in the Superior Court, 
but it will examine into the errors of law in the court below. Burton 
v. Sheppard, 399. 

5. A decree will be entered on an award at the term at which it is re- 
turned, if no exceptions be made to the award at that time. Souther- 
land v. Mallet, 461. 


ASSAULT. 
Upon assault with intent to kill, the Court may punish by fine only. 8. v. 
Roberts, 176. 


ARREST. 
1. A warrant that does not state that the sum demanded is over £5, but 
only that it is under £20, will not authorize an arrest. Lutterloh v. 
Powell, 395. 


2. If a justice of the peace issue a warrant for a matter within his juris- 
diction, although he may have acted erroneously in the previous 
stages, the officer should execute it; but if it be for a matter not 
within his jurisdiction, the officer ought not to execute it. 8. v. Cur- 
tis, 471. 

8. If the officer be a known officer in that district in which he is acting, 
he need not show his warrant when he makes the arrest; but if he 
is an officer appointed for a special purpose, he ought to show his 
warrant, if demanded. /d., 471. 
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ARREST—Continued. 
4. When he makes the arrest, he should briefly inform the party ar- 
rested of the cause, as, “I arrest you at the suit of A” or “in behalf 
of the State.” Otherwise, the arrest is not good. Jd., 471. 
5. If a warrant want a seal, it is void. And a person arrested under a 
warrant without seal, and without being told for what purpose he was 
arrested, is justified in resisting and beating the officer. Jd., 471. 


Vide Escape, 2. 


ASSIGNMENT. 
1. A witness may be introduced to explain the condition of an assignment. 
Greenlee v. Young, 3. 


2. Though a judgment is not negotiable, yet the law will so far take 
notice of an assignment as to protect it against the acts of the as- 
signor. Smith v. Powell, 452. 


ASSIGNMENT OF ERRORS. Vide False Judgment, 1. 


ASSUMPSIT, ACTION OF. 
1. Assumpsit will not lie for a sum for which there is a subsisting judg- 
ment. Tune v. Williams, 18. 


2. An action upon the case in assumpsit, will lie for the use and occupa- 
tion of a house, at least upon an express promise. Anonymous, 485. 


Vide Extinguishment. 


ATTACHMENT. ' 
1. An original attachment is only intended to compel an appearance, and 
where sureties are given they are exactly as bail, and may surrender. 
Hightour v. Murray, 21. 


2. An attachment bond is good without attestation. Oneal v. Owens, 365. 


3. An attachment must issue, if the plaintiff makes the proper affidavit, 
whether it be true or not. Jd., 365. 


Vide Administrators and Executors, 3. 


AVERAGE. 


When the vessel is lost, the goods that are saved are not liable to average. 
Ferguson v. Fitt, 239. 


BAIL. 

1. Suit in the county court and judgment for plaintiff; appea! by defend- 
ant to the Superior Court, with A and B securities to the appeal bond ; 
before judgment in the Superior Court the bail below surrendered the 
defendant and he was committed; after judgment in the Superior 
Court, the defendant being gone, sci. fa. issued to the sureties in the 
appeal bond, and it was held that the surrender by the bail did not 
discharge them. Cooke v. Little, 168. 


2. The plea of “surrender” by bail must state whether the surrender was 
‘made to the court or to the sheriff out of court, else it will be bad in 
form. Davison v. Mull, 364. 
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BAIL—Continued. 
8. Under our act of 1777, ch. 2, secs. 19, 20, 79, the bail may surrender at 
any time before final judgment against them. J/d., 364. 


4. The plea, puis darrein continuance of the surrender, may be refused by 
the Court in cases of hardship unless the defendant will submit to the 
terms of paying costs. Jd., 364. 


Vide Attachment, 1; Escape, 1; Sheriff, 14. 


BILLS OF EXCHANGE, PROMISSORY NOTES, ETC. 

1. An assignee, two years after the assignment, sues the drawer and takes 
him in execution by a ca. sa., from which he is discharged by an in- 
solvent act; recourse to the assignor is gone by the delay (Quere, 
whether one year would not be too long) also by the ca. sa., and dis- 
charge therefrom. Greenlee v. Young, 3. 


to 


. An obligee, who has possession of a bill or bond, may scratch out any 
endorsement upon it and bring suit in his own name. Dook v. Cas- 
well, 18. 

8. The negotiability of a bill or note may be restrained by endorsement, or 
by special words in the body of the note. Smith v. St. Lawrence, 
174. 

4. Endorser may sustain an action in his own name, either striking out the 

endorsement or without it, possession of the note being prima facie 

evidence of payment to endorsee. Jd., 174. 


. A bond payable partly in money and partly in specific articles is not 
negotiable under the act of 1786, ch. 4. Jamieson v. Farr, 182. 


on 


6. An endorser may sustain an action in his own name, the possession of 
the note being prima facie evidence of payment to the endorsee. 
Strong v. Spear, 214. 

. Notice need not be given under the act of 1762, ch. 9, sec. 5, to the 
drawer, if he has no effects in the hands of the drawee. 

v. Stanton, 271. 


8. The receipt of part of the money from the drawee does not dis- 
charge the drawer, and as to the balance he is entitled to notice only 
where he would be so in case of the whole being unpaid. Jd., 271. 


9. A negotiable instrument in the hands of an assignee is not subject to 
any payments that do not appear endorsed, if it was assigned before 
or at the time it became due; but if it was assigned after it became 
due, then all such payments as it can be presumed the assignee had 
notice of shall be good against it. Black v. Bird, 273. 


10. If one of two joint payees endorses all his interest to the other, that 
other may maintain an action in his own name for the whole debt. 
Sneed v. Mitchell, 289. 


11. A note was given by the plaintiff to Watkins for lands, which it 
turned out Watkins never had. Watkins cannot recover on the note; 
and as the note, being for the delivery of specific articles, was un- 
negotiable, Pickett is subject to the same objection. Welsh v. Wat- 
kins, 369. 
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BILL’ 9F EXCHANGE, PROMISSORY NOTES, ETC.—Continued. 


12 ote payable in tobacco is not negotiable, and being unnegotiable, 
cannot be made so by any ex post facto circumstance. Tindall v. 
Johnston, 372. : 


13. Where a person receives evidences of debt from his debtor for the pur- 
pose of collecting the money and applying it to the credit of his debtor, 
he is bound to the same degree of diligence in attempting to procure 
payment and in giving notice of nonpayment, though such evidences 
of debt be not negotiable, as if they were negotiable and had been en- 
dorsed—Per Witi1ams, J. But per Harwoop, J.—The creditor would 
not be liable for any loss in such case, unless his debtor could show 
that the loss happened by his, the creditor’s neglect. Brown v. Craig, 
878. 

14. Witt1aMs, J., inclined to change the opinion expressed in the preceding 
case of Brown v. Craig, and to hold that unnegotiable paper, though 
endorsed, does not bind to the same diligence as negotiable iustru- 
ments. Alston v. Taylor, 381. 

15. Bonds made in Virginia and assignable by the laws of that State, but 
not assignable by our laws, must be subject to our laws when the 
contract of assignment is made in this State. Jd., 381. 

16. A bond upon which is an endorsement purporting that it may be dis- 
charged by the payment of so much tobacco, is not negotiable under 
the act of 1786, ch. 4. Campbell v. Mumford, 398. 


Vide Partnership, 4; Injunction. 


BOND. Vide Debt, Action of; Attachment, 2. * 


BOUNDARY. 





1. In the case of boundaries expressed in deeds and patents, the courses 
and distances mentioned in such deeds or patents must be observed, 
except where a natural boundary is called for and shown, or where 
marked lines and corners can be proved to have been made at the 
original survey. Bradford v. Hill, 22. 


2. The last line of a boundary was from a white oak (which stood half a 
mile from the river) “thence along the river to the beginning”: Held, 
that the river is the boundary. Sandifer v. Foster, 237. 


8. General reputation is admissible as evidence in cases of boundary. 
Standen v. Bains, 238. 


4. Marked lines and corners may be established as the true ones, although 
variant from the courses and distances mentioned in the deed. IJ4., 
238. 

5. When a natural boundary and courses and distances are all given in 
a deed, the natural boundary will prevail in case of a variance; and 
in doubtful cases a regard to this preference must always be observed. 
Pollock v. Harris, 252. 

6. One line of a boundary was from a poplar on a swamp thence down 
the swamp to the beginning: Held, that the swamp and not a 
straight line from the poplar to the beginning is the boundary. Harts- 
field v. Westbrook, 258. 
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BOUNDARY—Continued. p 

7. If a course and distance be called for in a deed terminating at a natu- 
ral boundary, there the line must terminate, whether it exceed or fall 
short of the distance mentioned in the deed. If a course and distance 
be called for, and there is no natural boundary nor marked line, the 
course, and distance will prevail; but if there be a marked line and 
corner variant from the course and distance, the marked line and 
corner must be pursued. --————- v. Beatty, 376. 


8. When a natural boundary is mentioned in a patent or deed, it will 
control both course and distance if variant from it. Witherspoon v. 
Blanks, 496. 


9. Where there are two natural boundaries, either of which will answer 
the description, parol evidence may be received to show the true one. 
Td., 496. 


BURGLARY. 

1. If an outhouse be so near the dwelling-house, that it is used with the 
dwelling-house, as appurtenant to it, burglary may be committed in 
it. In this case the outhouse was 17% feet from the dwelling-house. 
8. v. Twitty, 102. 


2. A burglary may be committed in a storehouse, standing 24 yards from 
the dwelling-house, and separated therefrom by a fence, if the owner 
or his servants sometimes sleep therein. 8S. v. Wilson, 242. 


Vide Indictment, 1. 


CARRIER. 

A person who did not make it his ordinary employment undertook to carry 
goods for hire. He is not to be taken as a common carrier, and liable 
to the same extent, but is bound only to common prudence. 

v. Jackson, 14. 


CAVEAT. Vide Grants, 9; Possession, 4. 


CERTIORARI. 
1. Certiorari lies, and indeed seems the only proper writ, where a garni- 
shee seeks to reverse an erroneous judgment against him. Allen v. 
Williams, 17. 

2. The word writ, in the act of 1787, extends to certiorari as well as to 
bills in equity, and security must be given for prosecuting them, or 
they will be dismissed. Waller v. Brodie, 28. 


3. Motion to dismiss a cause by the plaintiff in a certiorari, who had been 
defendant in the court below, upon the ground that the plaintiff in the 
cause had not given security in this Court for costs in pursuance of 
a notice served upon him for that purpose. Per Curiam: If the suit 
is now dismissed, we must order the court below to proceed to judg- 
ment. Dawsey v. Davis, 280. 


4. When a cause is removed by certiorari granted by a judge out of court, 
it must be placed upon the argument docket, and defendant’s affi- 
davits will be received to show the impropriety of granting a new 
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CERTIORARI—Continued. 
trial. If the certiorari be obtained in court upon a rule made upon 
the other party to show cause, the case when removed shall be put 
upon the trial docket without further argument. /d., 280. 


5. If a certiorari be obtained to remove a cause upon the ground that an 
appeal had been refused in the court below, the case shall be placed 
upon the trial docket without showing any other cause. Anonymous, 
302. 

. Any omission, neglect, or delay of the clerk, or any contrivance of the 
adverse party, or the improper conduct of the county court in grant- 
ing an appeal when properly applied for, is sufficient to entitle the 
party to a certiorari, and a new trial will be immediately granted in 
the court above. Chambers v. Smith, 366. 


7. Where a writ of certiorari is granted by a judge out of court, the cause 
is placed upon the argument docket; where it is obtained in court 
upon an affidavit and a rule to show cause, it is placed immediately 
upon the trial docket; but if obtained in court without a rule, etc., it 
must be placed upon the argument docket. Anonymous, 367. 


8. Where a certiorari issues, the adverse party has notice to appear on the 
return day of the certiorari, and if the writ is not then returned, nor 
any proceeding had to continue it in court, it is like other writs dis- 
continued, and a procedendo ought to issue. Anonymous, 420. 


Vide Appeal, 2; Appearance. 


o 


CHOSE IN ACTION. 


1. A slave wrongfully taken out of the possession of A and sold to B, and 
while in the possession of B sold by A to C, may be recovered by C 
in a suit in his own name. Robertson v. Stewart, 159. 


2. The purchaser of a chose in action for a valuable consideration will be 
protected in equity. ——————. Arrington, 164. 


3. A bare right of entry cannot be transferred. Slade v, Smith, 248, 
Vide Set-off, 4. 

CONDITION. Vide Variance, 2. 

CONFESSIONS. Vide Evidence, 7, 21, 22, 25. 

CONSIDERATION. Vide Money, 4. 

CONSIGNEE. Vide Factor. 


COSTS. 
1. Upon nulla bona returned, the clerk may issue execution for the plain- 
tiff’s costs against the plaintiff himself. Merritt v. Merritt, 20. 


2. The Court cannot order the State to pay costs as a condition of getting 
a continuance; nor, indeed, it seems, in any case. 8. v. ——————, 
221. 

3. A surveyor and jury, who were appointed under separate orders in 
several distinct suits, shall be paid full costs in each suit, although 
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COSTS—Continued. 
from the locality of the lots sued for the same labor answered for all 
the surveys. Wilcor v. ———————., 223 and 484. 
4. An order that each party shall pay his own costs means the costs ac- 
cruing from the process issued for each, and not half the whole costs. 
The copy of the bill served on the defendant is for plaintiff’s benefit, 
and he must pay. for it. Anonymous, 487. 


Vide Witness, 4; Continuance, 1, 2; Grants, 9. 


CONTINUANCE. 

1. Where a cause has been depending three years in the county court, and 
five years in the Superior Court, and the plaintiff for the last three 
years had been uniformly ready for trial, the Court ordered the de- 
fendant to pay the costs of the plaintiff's witnesses during the term as 
the condition of another continuance. Tyce v. Ledford, 26. 

2. A party who has been guilty of neglect may, upon seeking a continu- 
ance, be compelled to pay the costs of the term as the condition of the 
continuance, and these costs are not to be refunded, even though he 
should succeed in the cause. Park v. Cochran, 178. 


CORPORATION. Vide Ejectment, 6. 


COVENANT TO STAND SEIZED. 
1. A deed which is in form a bargain and sale except that the considera- 
tion is expressed to be love and affection, instead of money, may be 
construed a covenant to stand seized. Slade v. Smith, 248. 


COVENANT, ACTION OF. Vide Debt, Action of, 1, 2. 


DEBT, ACTION OF. 
1. Where there is no subscribing witness to a deed or bond, case and not 
covenant or debt is the proper action. Clements v. Eason, 18. 


2. A bond for payment of money without a subscribing witness can only 
be declared upon as a sealed instrument. Jngram v. Hall, 193. 


Vide Money, 7. 


DECLARATION. 

There is a difference between laying a fact after the time it really hap- 
pened and before the time it really happened; in the first case the 
declaration is supportable; in the second, it is not. Quere by Hay- 
woop, J., Witherspoon v. Isbell, 12. 


DEED. 

A, seized in fee of the premises in question, executed a deed to his son, in 
which he stated that for the preferment of his son he conveyed the 
land to him and his heirs forever: Provided, that this deed shall not 
take effect during the lives of the grantor and his wife, but the prem- 
ises should remain first to him for his natural life and then to her for 
her life: Held, that the last clause of the deed was a good reserva- 
tion of the life estates, and that the fee is a good remainder upon them. 
Sasser v. Blyth, 259. 

Vide Evidence, 1, 2, 6, 8, 9, 13, 20; Grant 1; Covenant to Stand Seized. 
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DELIVERY. Vide Gifts, 1; Evidence, 9. 
DEMAND. Vide Detinue, 1, 2, 3, 5; Limitations, Statute of, 4. 


DEMURRING OF THE PAROL. 
The demurring of the parol does not hold in this State. Baker v. Long, 1. 


DEPOSITIONS. 


1, 


2. 


3. 


10. 


11. 


Notice to take a deposition at a certain place in Tennessee on the 5th or 
6th days of a particular month, held good. Kennedy v. Alerander, 25. 

Depositions taken in the absence of a criminal shall not be read against 
him. 8. v. Webb, 108. 

A deposition not signed by the deponent may be read in evidence. Mur- 
phey v. Work, 105. 


. It is usual to read depositions where it appears that they have been 


read in the court below, unless it can be shown that there is an irregu- 
larity in them, and the want of deponent’s signature is not sufficient 
to reject them. Rutherford v. Nelson, 105. 


. When a party moves away, without leaving an attorney upon whom a 


notice to take depositions may be served, such notice may be given in 
a public gazette by an order of the Court for that purpose. Marwell 
v. Holland, 302. 


. When either party has filed his depositions, he shall apply to the mas- 


ter, who shall issue notice to the other party to attend on a particular 
day, which shall be served a convenient time before the day appointed ; 
upon which the master is to examine all matters relative to the depo- 
sitions, and his decision upon them shall be conclusive, unless objec- 
tions to it are made at the time and an appeal to the Court taken. If 
these precautions are not observed, objections to the reading of depo- 
sitions may be made at the hearing. Rule of the Court, 349. 


. A deposition certified to have been taken on the day and in the county 


in South Carolina as specified in the notice, but without stating the 
particular place, cannot be read. English v. Camp, 358. 


. Notice to take a deposition at the house of John Archelaus Elmore, but 


the deposition ¢ertified to have been taken at the house of John El- 
more, held good, as they will be presumed to be the names of the same 
person. Elmore v. Mills, 359. 


. It is the common practice to receive the depositions of those public offi- 


cers (as the collectors of imports) the duties of whose office require 
their attendance at a particular place. Mushrow v. Graham, 361. 

A deposition expressed to have been taken at the house of Manning at 
Halifax (Va.) Courthouse, when the notice was to take it at Halifax 
Courthouse, was rejected, although it was proved that Manning’s 
house stood only about 80 yards from the courthouse. Alston v. Tay- 
lor, 381. 

Per WituiaAMs, J.: A notice to take a deposition ought to be served 
upon the person of the other party. Haywoop, J.: Leaving the 
notice at the residence of the adverse party is a sufficient service. 
Kennedy v. Fairman, 404. 
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DEPOSITIONS—Continued. 
12. The notice was to take a deposition in Houser town, and the caption 
of the deposition expressed that it was taken in that town. The depo- 
sition was rejected. McNaughton v. Lester, 423. 


DEPRECIATED CURRENCY. Vide Money, 2, 5, 6, 7. 


DETINUE. 

1. Detinue will lie against one of whom the negro had been demanded, al- 
though before the commencement of the action the negro had been 
returned to the person of whom he had been hired. Merri'' v. War- 
mouth, 12. 


2. Demand is necessary to sustain the action of detinue, and it must be 
made by the claimant himself, or by some one for him, and so made 
known at the time of the demand. Elwvick v. Rush, 28. 


3. On demand previous to bringing detinue, defendant acknowledges that 
the negroes were in his possession. Proof that he had given one of 
the negroes to his son-in-law, who was in possession of him at the 
time of the demand, shall not prevent the defenant’s liability to the 
action. Flowers v. Glasgow, 122. 


4. In detinue the jury should assess the value of different articles sepa- 
rately. Haywoop’s note to Lewis v. Williams, 150. 


5. Demand previous to bringing detinue is not necessary, or if so, only for 
the purpose of enabling the jury to decide upon the justice of allowing 
or disallowing damages for the detention. Jdem, 150. 


6. The action of detinue will not lie against executors for the detainor of 
their testator, 398. 


DESCENT CAST. Vide Strudwick v. Shaw, 5. 


DISCONTINUANCE. 
Five defendants in trespass, of which four are taken and plead to issue; 
if the process is not continued against the fifth for several terms, it 
will be a discontinuance as to all. Cobbs v. Fowler, 12. 


DOWER. 

1. A widow since the act of 1784 can claim dower only out of the lands 
of which the husband died seized or possessed. Winstead v. Winstead, 
243. 

2. A levy upon lands in the lifetime of the husband divests the widow's 
claim for dower upon those lands, though they may not be sold until 
after his death. The case was not decided, but Haywoop, J., was 
clear upon the points above. Wut11aMs, J., differed at first, but after- 
wards seemed inclined to change his opinion. Idem, 243. 


Vide Haywoop’s note to Lee v. Ashley, 186. 


EJECTMENT. 
1. In 1728 the land in dispute was granted to A, who in 1730 conveyed to 
B, who soon afterwards went to England. B sold to C, who in 
came to this country, but soon went back again. In ————— C re- 
turned to Carolina, where he remained, and in 1787 brought suit. 


420 














INDEX. 





EJECTMENT—Continued. 
One D settled on the lands in question in 1751, lived upon them thir- 
teen years, and died in possession, leaving a son. The son assigned 
to some person, who assigned to the defendant, who had lately pro- 
cured a grant. Under these circumstances it was held that the plain- 
tiff’s jus possessionis was lost. Strudwick v. Shaw, 5. 


2. In ejectment, the word tenement with metes and bounds is sufficiently 
certain. Osborne v. Woodson, 24. 


3. The defendant in an ejectment will not be allowed to defend only as to 
so much as the plaintiff can prove him in possession of. Carter v. 
Branch, 135. 


4. Articles for the conveyance of land upon the payment of money will 
not create such a trust on the part of the plaintiff (at least, before 
the money is paid) as to prevent his recovering in ejectment from the 
person to whom the articles were made. Anonymous, 331. 


5. A claimant by escheat may enter and therefor may sustain ejectment. 
University v. Johnston, 373. 


6. A corporation must make its leases under seal, but the lease which is 
stated in an ejectment by a corporation is not to be proved, and will 
be presumed a legal one. Jdem, 373. 


Vide Exclusive or Inclusive; Amendment, 2, 4, 6, 7; Grant, 7, 8, 10; Abate- 
ment, 5. 


EMBLEMENTS. 

Baron of feme who had a life estate is sued for use and occupation by the 
tenent in fee. The feme had died after the baron had prepared the 
land for cultivation, but before planting. It was held that the plain- 
tiff was entitled to recover, but compensation must be allowed for the 
labor of the defendant in preparing it for cultivation. Gee v. Young, 
17. 


ENTAILS. 
1. Tenant in tail in remainder is entitled, under the act of 1784, to the 
fee. Quere by Haxywoop, J. Patterson v. Patterson, 163. 


2. The act of 1784, ch. 22, sec. 5, will bar a remainder dependent upon an 
estate tail in possession of tenant in tail at the time of passing the 
act. Lane v. Davis, 277. 


38. Tenant in tail sells lands in 1778, and dies leaving a larger estate of 
land to his son, the present plaintiff. He is bound by the warranty 
of his ancestor and assets descended. He is also bound by the 
express words of the act of 1784, ch. 22, sec. 5. Minge v. Gilmour, 279. 


ENTRY. 
Rocks in a river above the surface of the water are vacant property, and 
the subjects of our entry laws. Jones v. Jones, 488. : 


Vide Execution, 1; Possession, 4. 
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EQUITY. 

1. A negro, whose life was forfeited to the public for murder, was sold 
under execution without that fact being then known. A bill in equity 
by the purchaser praying to stand in the place of the judgment credi- 
tors for the amount of the purchase money was sustained by the 
Court. Conner v. Groin, 121. 


. After injunction dissolved, the plaintiff in the injunction must take 
further steps within two terms after, or his bill will be dismissed for 
want of prosecution. Anonymous, 162. 


te 


8. Since the act of 1786, in case of complainant’s death, the bill is con- 
tinued in court two terms, in either of which terms the legal repre- 
sentatives may apply and be made parties without a bill of revivor; 
and the application of a person not the legal representative may be 
resisted the same as if there were a bill of revivor. A person who 
may become interested otherwise than as legal representative must 
state the circumstances by a bill for that purpose. Jdem, 162. 


4. A person made a party defendant in a bill, who is not compellable to 
answer and against whom no relief is sought, may have the bill dis- 
missed as to him. Patterson v. Patterson, 167. 


5. When the Court feels any doubt about deciding upon a plea, it can 
overrule it and suffer the defendant to insist upon the same in his 
answer. Ingram v. Lanier, 221. 


6. Where the law can give complete redress, equity will not interfere. 
Glasgow v. Flowers, 233. 


. Equity cannot change established rules of law, nor act as a court of 
errors to correct erroneous decisions of law. Idem, 233. 


8. Where a matter is properly determinable at law, and the law can give 
complete redress, equity will not interfere. Perkins v. Ballinger, 367. 


9. Plaintiff has two terms after the dissolution of an injunction in which 
he must take some steps, or his bill will be dismissed. Avery v. 
Brunce, 372. 


10. The two terms within which the plaintiff must proceed after the disso- 
lution of his injunction are exclusive of the one in which the dissolu- 
tion takes place. Anonymous, 451. 


Vide Injunction ; Vide Sheriff, 14. 


ESCAPE. 
1, An action will not lie against the sheriff for an escape upon mesne 
process. He ought to be proceeded against as bail under the act of 
1777, ch. 2, secs. 16 and 76. Swepson v. Whitaker, 224. 


2. An action for an escape will not lie against an officer who had made 
arrest when he had no authority to do so. Lutterloh v. Powell, 395. 


Vide Sheriff, 14. 
ESCHEAT: Vide Ejectment, 5. 
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EVIDENCE. 


1. 


10. 


11. 


18. 


14. 


15. 


16. 





Where a party has iost his deed, or is out of possession of it, he him- 
self, and no other person for him, must swear to such loss before a 
copy can be received in evidence. Blanton v. Miller, 4. 


. Proof of the acknowlegment of a deed is no proof of the sealing of it. 


Clement v. Eason, 18. 


. Proof of the handwriting of the wife of the obligor is not admissible. 


Nelius v. Brickle, 19. 


. The mark of a subscribing witness who is dead may be proved to let 


in testimony of the obligor’s handwriting. Idem, 19. 


. Upon proof that the subscribing witness could not be found upon 


search, his handwriting was admitted to be proved and the bond given 
in evidence. Jones v. Brinkley, 20. 


. If a deed be lost and its former existence proved, a copy, or, if no copy, 


parol evidence may be given of its contents. Baker v. Webb, 43. 


. Confessions before a justice of the peace may be admitted in evidence, 


although not reduced into writing. State v. Irwin, 112. 


. Plaintiff may prove the loss of his deed by his own oath, but not that 


the plat offered in support of his title was part of the deed lost. 
Seekright v. Bogan, 176. 


. Proof of the obligor’s handwriting, where there is no subscribing wit- 


ness, will be admitted as proof of the seal; but proof of the seal is 
not evidence of the delivery, which is to be inferred from other 
circumstances. Ingram v. Hall, 198. 


The indisposition of a witness whose deposition had been taken de bene 
esse and was now offered to be read cannot be proved by the oath of 
the party producing it, ————— v. Brown, 227. 


When the subscribing witness to a bond is dead and his handwriting 
cannot be proved, proof of the handwriting of the obligor may be 
received. Jones v. Blount, 238. 


. It seems that judicial proceedings speaking of an act of the Assembly 


may be evidence of such act when it is lost by time. Slade v. Smith, 
248. 


A copy of a registered deed, certified by the clerk of the county court 
in Virginia, which was certified by the Governor to be clerk of that 
court, is admissible. Elmore v. Mills, 359. 


Acts of the General Assembly of Virginia must be certified by the Sec- 
retary and not by the clerk of the House of Delegates. /d., 359. 


Upon proof that a person of the name of the defendant executed the 
bond, the signature to the bond may be shown to be his handwriting 
to prove the identity. Mushrow v. Graham, 361: 


When the wife acts as servant or agent of the husband, her admissions 
against his interest are admissible. Hughes v. Stokes, 372. 
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EVIDENCE—Continued. 
17. The receipt of an attorney now deceased is admissible to prove the timer 
when bonds were put into his hands for collection. Alston v. 7 =\«or, 
381. 


18. A record of court testified properly, except a want of the seal of the 
court, is not admissible unless it be certified that the court had no 
seal. Jb., 381. 

19. The declarations of the father that his conveyance to his child was 
fraudulent are not admissible against the child. Arnold v. Beli, 396. 


20. A copy of a deed cannot be read unless the plaintiff will swear that he 
has not the original, and that he cannot procure it. Park v. Cochran, 


410. 


21. A confession in an answer to a bill in equity may be given in evidence 
against the defendant in an action by a third person. Kiddie v. 
Debrutz, 420. 


22. Naked confessions, unattended with circumstances, are not sufficient to 
convict of a capital crime. S. v. Long, 455. 


23. Proof of the clerk’s handwriting in entries made in the plaintiff's books 
shall not be admitted while the clerk is living, although he may be 
absent from the country. Kennedy v. Fairman, 458. 


24. In an indictment for horse-stealing, the jury may infer from circum- 
stances that the horse was taken by the prisoner in the district in 
which he is tried, although he was never seen with the horse in that 
district. 8. v. Adams, 463. 


25. Confessions, whether extorted or not, that relate a number of circum- 
stances, all of which are proved by other testimony actually to exist, 
are admissible against the prisoner. 8S. v. Moore, 482. 


Vide Witness passim. 


EXCHANGE, COURSE OF. 
Virginia money contracted for in this State, and payable here, must be 
determined by legally established rates and not by the course of 
exchange. Montfort v. Alston, 2. 


EXCHANGE. 


A person who has a chattel in possession belonging to another, and ex- 
changes it for another article, acquires no property in the article 
taken in exchange, if the real owner thinks proper to approve of the 
transaction. Cog v. Jackson, 423. 


EXCLUSIVE AND INCLUSIVE. 


“From the day of the date,” and “from the date,” signify the same thing; 
and, according to the intent, are either inclusive or exclusive. Houser 
v. Reynolds, 114. 


Vide Appeal, 6. 8. 
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EXECUTION. 
i. It is doubtful whether an entry can be sold by execution. Reynolds v. 
Flinn, 106. 


2. Execution upon a judgment after a year and a day, and after death 
of the defendant, without taking any scire facias, is irregular; and 
if in the county court, may be avoided by writ of error, or, if it was 
in the Superior Court, by evidence in ejectment, if land was sold 
under it. Perkins v. Ballenger, 367. 


3. A debtor cannot dispose of his property to avoid an execution after it 
is issued. Arnold v. Bell, 396. 


4. Execution shall not issue during the term at which the judgmer* was 
entered, although the defendant may be about to move away. Petti- 
ford v. Sanders, 399. 


Vide Lands; Judgment, 2; Fine, 1. 


EXECUTORS: Vide Administrators and Executors, 6, 7, 8, 13, 14, 15, 17, 18, 
19, 20, 21, 22, 28, 25. 


EXTINGUISHMENT. 
The giving of a note is no extinguishment of the prior cause of action; 
and where there is a count upon a note, as well as the general counts, 
a recovery may be had upon the general counts, although the note 
is alleged to be lost. Kiddie v. Debrutz, 420. 


EXTORTION. 
In an indictment for extortion in taking more than ‘the legal fee, it is no 
excuse that the defendant did the act through mistake or under 
improper advice. 8. v. Dickens, 406. 


Vide Indictment, 4, 5. 


FRAUDS AND FRAUDULENT CONVEYANCES. 
1. Fraud is not barely to be suggested, but must be proved. Bell v. 
Hill, 72. 


2. The acts against conveyances to defraud purchasers means convey- 
ances by individuals, not grants from the State. Reynolds v. Flinn, 
106. 


3. A disposition of any part of his property to a child by a father indebted 
more than he is worth will be presumed fraudulent, unless the child 
can prove the purchase to have been made for a full and fair value 
actually paid. Arnold. v. Bell, 396. 


4. Property sold remaining in the possession of the vendor, where there 
is an absolute bill of sale, is evidence of fraud; so is the not regis- 
tering the bill of sale till long after it is made, coupled with an 
offer on the part of the vendor to antedate. Hodges v. Blount, 414. 


5. Where the possession of a chattel does not follow the conveyance, it 
is a strong circumstance to show fraud, though it may be explained 
or rebutted. Cor v. Jackson, 423. 
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FACTOR. 

A consignee was instructed to exchange the consigned produce for that of 
Surinam: when he arrived there, he found it impracticable to make 
the exchange for anything but sugar and coffee, which were contra- 
band by the law of that country; but still such kind of traffic was 
usual, and the law had not been enforced against it for many years. 
The consignee ventured to make the change for the contraband arti- 
cles, but owing to an attempt to enforce the law, he had to resort to 
a subterfuge, in the doing of which some of the sugars were damaged: 
Held, that he was not responsible for the loss. Hagan v. Paine, 272. 


Vide Haywoon’s note to McNaughton v. Moore, 190. 


FALSE JUDGMENT, WRIT OF. 
1. A writ of false judgment differs from the assignment of errors: it is 
to be obtained upon affidavits and may be opposed by affidavits, on 
the other side. Rhodes v. Brownlow, 16. 


2. In a writ of false judgment, after a sci. fa. to the defendant to come 

in, ete., if the defendant does not appear, the judgment will be re- 
versed without inquiring into the facts, if facts only are assigned ; 
but if matters of law are assigned, the Court will look into them to 
see whether it is proper or not to reverse the judgment. Anony- 
mous, 398. 


3. A writ of recordari was moved for. Haywoop, J.: A writ of false 
judgment is a writ of right, and we cannot deny it. It is like a writ 
of error, which the party may bring without leave of the Court. 
Stone, J.: The writ of false judgment and the writ of recordari are 
not the same. When a recordari is moved for, we have power to 
refuse it. Anonymous, 469. 


Vide Haywoop’s note. 


FERRY. 

Per Haywoop, J.: The county court, after establishing one ferry at a 
particular place, has no right to establish another so near the former 
as to draw away its profits. But per Strong, J.: The county court is 
empowered to establish ferries where necessary, and may establish 
two at the same place, if it is deemed proper to do so. Anonymous, 
457. 


FINE. 
1. When a defendant in court is ordered in custody for a fine it will be 
improper to discharge him, and order a fi. fa. to issue for the fine. 
8. v. Johnson, 293. 


2. The Court will not permit independent facts, for which the party would 
be liable to another prosecution, to be given in evidence to enhance 
a fine. Jd., 293. 


GIFT. 
1. In a gift of personal chattels a symbolical delivery is sufficient. Arring- 
ton v. Arrington, 1. 
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GIFT—Continued. 
2. If a father at the time of the daughter’s marriage puts a negro or 
other chattel into the possession of the son-in-law, it is prima facie 
a gift. Farrell v. Perry, 2. 


3. Negroes sent with a daughter upon her marriage, or with a son-in-law 
and daughter, is prima facie evidence of a gift; and if the property 
remains any length of time with them, very strong proof will be 
required to show that only a loan and not a gift was intended. Carter 
v. Rutland, 97. 


4. The word creditors, in the act of 1784, ch. 10, sec. 7, respecting parol 
gifts of slaves, means as well those who have become creditors since 
the parol transfer as those who were such before. Knight v. Thomas, 
289. 

5. A parol gift is good between the parties, notwithstanding the act. 
Ib., 289. 


6. Where a father, upon the marriage of his daughter, sends negroes or 
other property with her in marriage, it is prima facie a gift. Parker 
v. Phillips, 451. 


GARNISHEE: Vide Certiorari, 1. 


GRANTS. 

1. A grant from the State without the seal appendant offered in evidence. 
WILuiaMs, J., thought that the deed was destroyed by the seal being 
torn off; but AsHe, J., was clearly of opinion that where an interest 
once passed and vested in the grantee, the destruction of the deed 
could not affect the interest before passed by it. Steele v. Anthony, 98. 


2. The act of 1777, ch. 1, sec. 9, voiding titles, etc., means void as to the 
State, which proceeds to avoid by scire facias. Reynolds v. Flinn, 106. 


3. Grants from the State cannot be avoided for any cause in any other 
manner than by proceedings in a court of equity. Sears v. Parker, 126. 


4. It is the first patent or grant, and not the first entry in the land office, 
that gives the best title. Seekright v. Bogan, 176. 


5. In the case of lapped patents, where both are in possession of their 
respective tracts, but neither actually settled on the lapped part, the 
oldest grantee will be considered as having the legal possession of 
that part. Jb., 176. 


6. When two patents or grants bear date on the same day, the number of 
the patents must determine their priority. Andrews v. Mulford, 311. 


. In an ejectment the first grant is the only thing to be inquired into, 
without any regard to the entry or survey. Dickey v. Hoodenpile, 358. 


8. Haywoop, J., was of opinion that a State grant of lands which had 
been granted by Lord Granville, and which had escheated to the 
State, was void as not being unappropriated lands, and that this fact 
might be shown in the action of ejectment; but he reserved the ques- 
tion. University v. Johnston, 373. 
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GRANTS—Continued. 

9. In a caveat, a verdict was found against the plaintiff, which was con- 
firmed in the county court, before which time, however, the plaintiff 
had obtained a grant from the State for the land, and now, in the 
Superior Court, it was held that the grant could not be impeached at 
law, but as the defendant appeared to have had the justice of the 
case on his side, he shall have the costs of the caveat. Cupples v. 

, 456. 


10. State grants cannot be avoided by evidence in ejectment ; recourse must 
be had to equity for that purpose. Foreman v. Tyson, 496. 


11. Where two patents bear the same date Haywoop, J., thought the prior- 
ity of number might decide the preference in the absence of the other 
proof; but WriuraMs, J., contra. Ib., 496. 


Vide Frauds and Fraudulent Conveyances, 2. 


GUARDIAN. 
Since the act of 1762, ch. 5, the courts may exercise a discretionary power 
in the appointment of guardians. Mills v. McAllister, 303. 


HUSBAND AND WIFE. 
1. A note given to feme covert living separate belongs to the husband, 
although he never assented to the gift. Swann v. Gauge, 3. 


2. Objected by counsel that the wife ought to be joined with the husband, 
where he is sued in her right as administrator. Moore v. Sutrill, 16. 


3. If the husband dies before administration taken upon his wife’s choses 
in action, her administrator, and not his, is the proper person to 
administer them, but the husband’s representative will be entitled 
to the surplus after the payment of her debts. Whitbie v. Frazier, 
275. 

4. Negroes are devised to wife for life, and after her death to their 
children equally; one of the daughters marries L., who dies leaving 
the mother and daughter living; the mother dies and then the 
daughter marries again: Held, that the executors of L. and not the 
second husband, are entitled to the negroes. Quere by Hayrwoop, J. 
Lewis v. Hynes, 278. : 

Vide Evidence, 3, 16; Witness, 8. 


HANDWRITING: Vide Evidence, 3, 4, 5, 9, 11, 15, 23; Witness, 5. 
HORSE STEALING. Vide Larceny, 1; Evidence, 24. 


INDICTMENT. 
1. In an indictment for burglary, a charge for larceny may be made, and 
a conviction for the larceny may be had, although the party be 
acquitted of the burglary. S. v. Grisham, 12. 


2. In an indictment for trespass in taking and carrying away negroes out 
of the possession of one may be sustained, although it may have been 
done at the command of the party who had the real title to the 
property. 8. v. White, 13. 
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INDICTMENT—Continued. 
3. Submission cannot be made upon one count without all, unless nol. 
pros. is entered as to.the others. 8S. v. Roberts, 176. 


4. An indictment for extortion in the county court, stating the day on 
which the offense was committed in fAgures, and also omitting the 
word extorsively in charging the taking the unlawful fee, may be 
supported under the act of 1784, ch. 31, sec. 3. 8S. v. Dichkins, 406. 


5. It is not necessary to state what the lawful fee is, in an indictment of 
this kind. Jd., 406. 


Vide Affidavit, 1; Jurisdiction, 3. 


INFANCY. 

A deed for land was executed by an infant; after arriving at full age, he 
used these words, “I will never take advantage of my having been an 
infant at the time of executing the deed, and it is my wish that you 
should keep the land.” These words ratify the conveyance made by 
the infant, notwithstanding that, after he used them, he conveyed the 
land to another. Houser v. Reynolds, 143. 


INJUNCTION. 

A and B settled accounts, and a balance of £47 was found due to B, and 
A signed a writing to that effect, which B assigned to a third person, 
who sued and recovered judgment. A filed a bill for injunction, 
setting forth errors in calculation, and stating that by the agreement 
of the parties the paper which he had signed was not to be deemed a 
promissory note. The answer denied all the parts of the bill but the 
errors. Haywoop, J., consented with Wiiu1aMs, J., that the injunc- 
tion should be dissolved as to all but the errors, but Haywoop, J., 
said that it should be dissolved in toto, for the law would have ad- 
admitted every defense which could be made to the recovery on the 
instrument; as that it either was unnegotiable in its nature or the 
assignee had notice of the defense previous to the assignment. And 
if the assignee had not such notice, there could be no defense either at 
law or in equity where the instrument was negotiable. Martin v. 
Spier, 369. 


Vide Affidavit, 2; Equity, 2, 9, 10. 


INNKEEPER. 

A common innkeeper is liable for any loss which his guest may sustain in 
his property, except it be by the agency of a servant or companion of 
the guest himself, or when the guest is admitted upon terms in case 
the inn is full. Quinton v. Courtney, 40. 


INSOLVENT DEBTOR. 
1. Ten days notice must be given to the creditors before taking the insot- 
vent debtor’s oath. Kennedy v. Fairman, 408. 


2. An insolvent debtor shall not be discharged if he will not account for 
property proved to have been in his possession shortly before, and 
sold te one who had acted as his partner in trade. Note to the same 
case, 408. 
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INSOLVENT DEBTOR—Continued. 
3. A discharge under the insolvent debtor’s act, ordered by the proper 
officers, will be presumed to have been regularly done until the coa- 

trary be shown. Pearle v. Folsome, 413. 


4. Under the first insolvent act the defendant was discharged only as to 
those who had commenced suits against him, and had notice given 
them of the debtor’s petition. Jb., 413. 


Vide Bills of Exchange, Etc., 1. 


INTEREST. 
1. Whenever one person has the money of another and knows what sum 
he ought to pay, he must pay interest for the same. 8S. v. Blount, 4. 


2. Where a person indebted to another knows what sum he is to pay, and 
the time he is to pay it, he must pay interest. Hunt v. Jucks, 173. 


3. Interest is to be calculated upon the principal from the time of its 
commencement up to the first payment. If the payment just equals 
the interest, it must extinguish it: if it is more, it must, after extin- 
guishing the interest, be applied towards the diminution of the princi- 
pal; if it is less, the balance of interest not discharged by it must be 
kept for the next payment. Interest must then be calculated upon the 
principal remaining, to the time of the next payment, which is to be 
applied in the first place to the whole of the interest then due; and 
so toties quoties. Bunn v. Moore, 279. 

Vide Administrators and Executors, 5. 


INVENTORY. Vide Administrators and Executors, 24. 


JOINT OBLIGORS. 
1. Under the act of 1789, ch. 57, sec. 5, the first part of the section, the 
action is to be brought against both the survivor and the adminis- 
trator of the deceased joint obligor. Brown v. Clary, 107. 
2. By the act of 1789, ch. 57, sec. 5, the surviving obligor and the execu- 
tors of the deceased may be sued jointly. Davis v. Wilkinson, 334. 
8. A writ issued against two jointly, and one plead in abatement: plain- 
tiff was suffered to take judgment against the other. Quere by Har- 
woop, J. Anonymous, 487. 
Vide Abatement, 1; Process. 
JOINT OWNER. Vide Trover, 4. 
JUDGMENT. 
1. A judgment by default upon a tobacco bond is not final. Bell v. Hill, 72. 
2. A judgment (final) binds land from the time of its rendition, as to pur- 
chasers from the defendant, but not so as to defeat the title of one 
purchasing under the execution of a subsequent judgment. As be- 
tween creditors, it is not the first judgment, but the first execution, 
that gives the preference. Jb., 72. 


8. Recognizances bind lands from the time at which they are entered 
into; but a A. fa. only from its teste. 8S. v. Magniss, 99. 


Vide Assumpsit, Action of, 1; Appeal, 4; Assignment, 2. 
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JURISDICTION. 


1. A plea to the jurisdiction of the Court under the act of 1793, ch. 19, 
is to be decided, as to- the amount for which the suit is — only 
by the writ and declaration. Allen v. Stokes, 122. 


2. Indictment containing three counts, the first of which the Court had 
no cognizance of. To submit on the first count (the others not to be 
considered) would oust the Court of jurisdiction. 8S. v. Roberts, 176. 


JURY AND JURORS. 


1. After a verdict in an indictment it is too late to object that one of the 
jurors was not a freeholder in this State. 8. v. Greenwood, 141. 


2. If a jury in a capital case separate without returning a verdict, the 
prisoner shall not be tried again for that offense. 8S. v. Garri- 
gues, 241. 


38. The act of 1779, Rev., ch. 157, sec. 2, respecting the appointment of 
jurors, is only directory, and does not apply to grandjurors. 8S. v. 
Oldham, 450. 


JUS POSSESSIONIS: Vide Ejectment, 1. 


LANDS. 


Per Macay, J.: The statute of 5 George II., ch. 7, provides for the sale 
of lands for debts, and the making them liable for all just debts in 
the hands of the Keir, but does not alter the distinction between real 
and personal estate. Real descends to the heirs; personal goes to 
executors. The lands in the hands of the heirs cannot be affected by 
a judgment against the executors, no more than the personal estate 
in the hands of the executors can be affected by a judgment against 
the heirs. But per AsHe, J.: The statute meant to make lands liable 
to the payment of debts; and as to the payment of debts, are to be 
proceeded against as personal chattels. They descend to the heir 
chargeable with all such debts as may be recovered against the 
executor. Wurti1aMs, J., on a previous case expressed an opinion 
similar to Macay, J. Baker v. Webb, 43. 


Vide Scire Facias, 1. 


LARCENY. 


1. A horse stolen in one State or Territory and carried into another will 
not make it a felony in the latter State. 8. v. Brown, 100. 


2. A special verdict which states the felonious taking in one State, and 
the taking continued into another, cannot be supported as a felonious 
taking in the latter. Jb., 100. 


3. Haywoop and WILiraMs, JJ., were of opinion that the taking which is 
to constitute a felony must be a trespass. AsHE and Macay, JJ., 
thought a borrowing with a fraudulent intent might be the ground 
of a felonious act. 8. v. Long, 154. 


Vide Indictment, 1. 
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LEGACY. 

A devise to the plaintiff of cash sufficient in the opinion of the executors, 
not exceeding £1,000, to purchase a tract of land; in a following 
clause the following devise, “I give to my wife all the negroes I ob- 
tained in marriage with her and their increase; also, one-third of 
stock, etc., and the residue I give to my children by my present wife.” 
The estate is exhausted except the negroes contained in the residuary 
clause to the wife and children, and debts to a large amount remain 
unpaid. Plaintiff claims his £1,000. Decided that the plaintiff’s 
legacy is general, but still entitled to be paid out of the residuary 
part devised to the wife and children, which, as a residium, can never 
be specific ; that the children’s part is to be first applied, as the wife’s 
part, though general and residuary as to the plaintiff, is specific in 
reference to theirs; that as the testator in mentioning the sum of 
£1,000 for the plaintiff, contemplated a full enjoyment by the lega- 
tees of their respective legacies of slaves; therefore, under the dis- 
cretionary power given to the executors of fixing the amount to be 
paid to the plaintiff, his legacy shall be abated from £1,000 in pro- 
portion to the value of the negroes that shall be required to pay the 
debts. Nash v. Nash, 228. 


Vide Account, 1. 


LIEN. 

A boat is drifted away from a landing, and taken up by a stranger, who 
sells to defendant: Held, that the stranger’s right to salvage is a 
demand upon the plaintiff, to be enforced by detention, and that the 
right is not transferable to a purchaser of the property. Winslow v. 
Walker, 193. 


LIBERUM TENEMENTUM, PLEA OF: Vide Haywoop’s note to Lee v. 
Ashley, page 186. 


LICENSE: Vide Nuisance, 3. 


LIMITATIONS, STATUTE OF. 

1. Per Wiii1aMs, J.: An acknowledgment made to an executor will pre- 
vent the operation of the statute of limitations, as well as if made to 
the testator. But Asue, J., contra. Billews v. Bogan, 13. 

2. The act of limitations will not run but from the time that it is known 
where the chattel is, and that it is adversely claimed. Berry v. Pul- 
lam, 16. 

3. Acknowledging that a debt is not paid is not an acknowledgment of 
the debt, so as to prevent the effect of the statute of limitations. 
Ferguson v. Taylor, 20. 

4. Said by the judge, arguendo, that the statute of limitations runs from 
the time the plaintiff knew where the negroes were, and that the de- 
fendant claimed them, although no demand had been made. JHlwick 
v. Rush, 28. 

5. The statute of limitations runs from the date of the last article in an 
account, where the account has. been running on from its commence- 
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LIMITATIONS, STATUTE OF—Continued. 


ment; but where it is once deserted or ended between the parties, 
then from that time. McNaughton v. Norris, 216. 


6. These words in a letter from a defendant to the plaintiff, “I would 
rather come to a settlement, although I should allow the account as 
insisted on by you, than wait the event of a lawsuit,” are sufficient 
to take the case out of the statute of limitations. Ferguson v. Fitt, 
239. 

7. The words_of a will directing all just debts to be paid will prevent the 
bar of the statute of limitations. Anonymous, 243. 


8. When the act of limitations once begins to run, none of the impediments 
mentioned in the act will stop its course. Andrews v. Mulford, 311. 


9. The statute of limitations begins to run from the time the negroes come 
into the possession of the defendant, unless entrusted with them by 
the plaintiff for an indefinite time (for then the act will not begin to 
run till demand made), or unless the defendant removed himself so 
that the plaintiff could not find him to bring suit, or had the negroes 
without the knowledge of the plaintiff. Hilmore v. Mills, 359. 


10. When the act of limitations begins to run against a feme sole, her 
marrying will not suspend its operation. Anonymous, 416. 

11. No person can plead the statute of limitations except the defendant, as, 
for instance, a garnishee cannot. Anonymous, 459. 


12. The statute of limitations will run against the plaintiff, although the 
defendant may be out of the country. Jd., 459. 


Vide Possession, 1, 2, 3, 4. 
LIMITATION OF ESTATES: Vide Slaves, 1; Deed. 


MAIMING. 

1. Malice aforethought is express or to be implied from circumstances: 
intent to maim or disfigure may likewise be implied from circum- 
stances: and it is not necessary to prove antecedent grudges, threat- 
enings, or an express design. 8. v. Irwin, 112. 


2. When an outrageous act, as a maim, is proved, the law presumes that 
it was done with that disposition of mind which the law requires to 
constitute guilt, until the contrary is shown. S. v. Bvans, 281. 


MASTER. 
1. The master does not lose his wages by the loss of the vessel. Fergu- 
son v. Fitt, 239. 
2. Making a man master and not giving him command of a ship is ipso 
facto giving him power to take a load of freight in a foreign port; 


and his contract in such case binds the owner. Murfree v. Redding, 
276. 


MONEY. 
1. The possession of money gives the property of it, as to any disposition 
which the possessor may make of it. Quinton v. Courtney, 40. 
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MONEY—Continued. 

2. Bond for payment of £100 Virginia money, to be paid in Proc. at 331-3 
per cent. Jury gave a verdict for the equivalent in the present cur- 
rency. But Per Curiam: The verdict should be for £133 6s. 8d. But 
upon a second trial, the same verdict being given, the counsel did not 
press it any farther. Peete v. Webb, 96. 

8. Whoever has the possession of money has the property of it. Clary v. 
Allison, 111. 

4. Money deposited by one person to be paid to another upon a contin- 
gency cannot be recovered by that other, but must be sued for by the 
person who makes the deposit. /b., 111. 

5. Payments made in the depreciated currency prior to 1783 shall dis- 
charge the same numerical sum as their nominal value. Anonymous, 
183. 

6. In an action of covenant for a certain sum in silver or Spanish milled 

dollars the jury are at liberty to give the real value in our currency 
as damages, notwithstanding the act of 1783, ch. 4, sec. 2. Winslow 
v. Bloom, 217. 

. In an action of debt two things are recoverable, the numerical sum 
mentioned in the bond and.damages for the detention of the debt; 
and these damages are generally the interest of the money mentioned 
in the bond; but if the currency of the country is depreciated, the 
jury may give such damages as will afford the plaintiff the real 
value of his debt and interest thereon. Anonymous, 354. 


Vide Exchange, Course of. 


=~ 


MORTGAGE. 

After a conditional decree of foreclosure, but before absolute decree 
entered, a person who has acquired an interest in the property mort- 
gaged may be allowed to come in and file a bill in order to get the 
benefit of redemption. Anonymous, 482. 


MURDER. 

1. A motion to postpone a trial for murder on account of the great public 
excitement was refused. 8S. v. Norris, 429. 

2. Wrm11aMs and Haywoop, JJ., differed as to the question whether a 
juror could be asked on oath whether he had expressed an opinion 
unfavorable to the prisoner. IJd., 429. 

8. A person who was violently abused and beaten, made his escape, ran 
to his own house 80 yards off, got a knife, ran back, and upon meet- 
ing with the deceased, stabbed him. It seems that he is only guilty 
of manslaughter. If, upon the second meeting, the prisoner had dis- 
guised the fact of having a weapon, for the purpose of inducing the 
deceased to come within his reach, the killing would have been 
murder. Id., 429. 


NEW TRIAL. 
1. A verdict against evidence is not sufficient for a new trial, if justice 


is done by it. Billows v. Bogan, 13. 
2. If it appears, upon another trial of the same cause in which the per- 
jury is assigned to have been committed, that the person convicted 
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NEW TRIAL—Continued. 
did not swear falsely in the first trial of the cause, a new trial will 
be granted him upon that ground. 8S. v. Greenwood, 141. 


Vide Arbitrament and Award, 4. 
NONSUIT. 
Haywoop, J.: A nonsuit may be taken at any time before the verdict is 
recorded. But the case went off upon another ground. McNaughton 


v. Mosely, 331. 
NUISANCE. 
1. An action for nuisance will lie for every fresh continuance after a 
former action. —————-— v. Deberry, 248. 


2. Only nominal damages are, usually,.given in the first action. Id., 248. 

3. A verbal license by which a man’s land is to be affected is not good. 
Id., 248. 

4. The action on the case for a nuisance lies for any overflowing of the 
plaintiff’s land by another. Carruthers v. Tillman, 501. 

5. In this action the first suit is generally to try the question of nuisance 
or not, and only the real damages sustained are to be given; but if 
a second suit be necessary on account of the continuance of the 
nuisance, exemplary damages are given to compel its abatement. 
Id., 501. 


ORPHANS’ BONDS. 

1. Under the act of 1762, ch. 5, sec. 20, which directs the bonds taken on 
binding out orphans to be made with the chairman of the Court and 
his successors, the bond is good although the successor be not named ; 
and a suit may be sustained in the name of the successor. Anony- 
mous, 144. 

2. After the plea of conditions performed, no advantage can be taken of 
any inconsistency in the indentures of apprenticeship, as where, in a 
part of the instrument, the name of the apprentice is put for that of 
the chairman. /d., 144. 


PAROL EVIDENCE TO EXPLAIN WRITTEN INSTRUMENTS: Vide As- 
signment, 1; Boundary, 1, 4, 7, 8, 9. 


PAYMENT, PLEA OF. 
An account against the plaintiff cannot be given in evidence under the 
plea of payment. Hvans v. Norris, 411. 


PERJURY: Vide New Trial, 2; Variance, 3. 


PLENE ADMINISTRAVIT, PLEA OF: Vide Administrators and Executors, 
14, 20, 25; Retainer. 


PARTIES. 

Where a person concerned in interest is stated in the bill to be moved 
away and not since heard of for many years, so that he cannot be 
served with process, that shall be a good reason as between third 
persons for not making him a party; and the Court will proceed to 
a hearing notwithstanding. Ingram v. Lanier, 221. 

Vide Money, 4; Equity, 4; Husband and Wife, 2; Scire facias, 2. 
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PARTITION : Vide Partnership, 3. 


PARTNERSHIP. 
1. General reputation is not sufficient to charge a particular person as a 
partner. There must be some confession of his or some overt act to 
prove it. Hunt v. Jucks, 173. 


2. Per Haywoop, J.: Death of one partner dissolves the partnership, and 
a clerk or agent who has been appointed by the company cannot.after 
such dissolution, do any act to affect the interest of the company, as 
to receive payments, etc. The jury found otherwise. Vide Hay- 
woop’s note, McNaughton v. Moore, 189. 

3. A partition in a partnership concern is matter of right, and may be 
called for at any time. Collins v. Dickinson, 240. 

4. An assignor and assignee are both members of a particular company ; 
a bill is made payable to the assignor, expressed to be for a debt due 
the firm. A payment to the company will be a good payment against 
either the assignor or assignee members of that company. Black v. 
Bird, 273. 

Vide Set-off, 3. 


POSSESSION. 
1. In this country no actual entry is necessary until an adverse possession 
commences. Park v. Cochran, 178. 
2. A possession to bar an entry must be a continued one. Jd., 178. 


3. An actual possession is not necessary to prevent the operation of the 
statute of limitations until an adverse possession commences, which 
adverse possession must be a continued one for seven years to bar 
the plaintiff. Slade v. Smith, 248. 


4. No possession except an actual one by the claimant himself or his 
tenant, commenced bona fide under a patent or grant, adverse and 
continued for seven years, will give title under the act of limitations. 
Andrews v. Mulford, 311. 

5. The caveator was settled upon a tract of unappropriated land for many 
years, and supposed the land in dispute to be included within his 
boundaries, when in fact it was not. The possession is stated to have 
been upwards of twenty-one years. It was decided that the caveator 
was not entitled by the entry laws of 1777, ch. 1, see. 16, and 1779, 
ch. 7, sec. 2, as not having claimed within the time limited by the 
acts; nor by the statute of limitations, 1715, ch. 27, sec. 3, which 
applies only to claimants under patents; nor yet by the act of 1791, 
ch. 15, limiting the claims of the State, as that act is bottomed upon 
the presumption of a former grant, and is not applicable to vacant 
lands. Anonymous, 466. 


Vide Money, 1, 3; Grants, 5. 


PRINCIPAL AND ACCESSORY. 
Command, as applied to principal and accessory, means the ordering a 
thing to be done by a person who has the legal control over another, 

as a master over his servant. 8S. v. Mann, 4. 
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PROCESS. 
If, in an action against two defendants for a joint contract, one cannot 
be taken after the pluries writ, the other may be proceeded against 
alone. Sherrod v. Davis, 282. 


Vide Discontinuance; Administrators and Executors, 3; Sheriff, 6, 13. 


PUIS DARREIN CONTINUANCE, PLEA OF. 

1. A plea puis darrein continuance is a waiver of ali former pleas, and an 
admission of the declaration. Greer v. Sheppard, 96. 

2. The Court must be satisfied of the probable truth of the plea, puis 
darrein continuance, before they will permit it to be pleaded. Mce- 
Naughton v. Naylor, 180. 

3. At the pleading term certain pleas were put in; at another term after- 
wards another plea was added, but not expressed to be a plea puis 
darrein continuance. The Court will not take the last plea to be 
puis darrein continuance. Pearle v. Folsom, 181. 


QUI TAM ACTION: Vide Abatement, 6. 


RACING. 
The rules of racing are to be consulted in deciding upon racing contracts. 
McKenzie v. Ashe, 502. 


RECEIVERS OF PUBLIC MONEY, SUMMARY JUDGMENT AGAINST. 
The act of 1798 authorizing the Attorney-General to take judgments 
against the receivers of public money, by motion, and that their 
delinquencies should be sufficient notice to them, was declared to be 
unconstitutional and void by Wuiuurams, J., but was afterwards 
allowed by Macay and AsHe, JJ. 8. v. ——————, 28. 


RECOGNIZANCES : Vide Judgment, 3. 


RECORD. 
1. A copy of a record should be verbatim, and not be certified by the clerk 
that such things appeared to him from the record. Wilcox v. Ray, 
410. 
2. The loss of a record must be proved by the oath of some person, and 


not by the certificate of the clerk. Jd., 410. 
RECORDARI: Vide False Judgment, Writ of. 
REHEARING, PETITION FOR: Vide Review, Bill of. 


RETAINER. 
A retainer may be either pleaded or given in evidence under the plea of 
plene administravit. Evans v. Norris, 411. 


Vide Administrators and Executors, 18. 


REVIEW, BILL OF. 

An injunction against a judgment at law had been dissolved, and upon 
the coming out of the execution the defendants at law exhibited their 
bill praying a reconsideration of the sentence of dissolution, and an 
injunction, in the meantime, against the execution. This injunction 
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REVIEW, BILL OF—Continued. 
was granted by a judge in vacation, and the bill was filed and answer 
put in. This is not a bill of review, but the Court will support it as 
a petition for rehearing. Kennon v. Williamson, 350. 


REVIVOR, BILL OF: Vide Equity, 3. 
SALVAGE: Vide Lien. 


SCIRE FACIAS. 

1. Where there is judgment and execution against the ancestor in his 
lifetime, no scire facias is necessary against the heirs or devisees. 
Baker v. Long, 1. 

2. Where the defendant dies, his representatives must be made parties by 
scire facias; but when the plaintiff dies, his representatives have two 
terms under the acts of 1786, ch. 14, and 1789, ch. 57, sec. 7, to come 
in and be made parties without any process. Anonymous, 455. 


SEQUESTRATION: Vide Alimony, 1, 2. 


SET-OFF. 
1. A set-off against the State was allowed in the case of the State v. 
Tatom cited in 8S. v. —————, 221. 


2. Unliquidated damages cannot be set off; but when they are reduced 
in rem judicatam they may be. Hogg v. Ashe, 471. 

3. In an action brought by two partners a debt due from one of them 
cannot be set off; but if one of the partners dies, then in a suit Wy the 
survivor a debt due from him may be set off. Jd., 471. 

4. When a chose in action is assigned for value received, no debt con- 

tracted subsequently shall be allowed even at law, as a set-off against 

the assignee, especially if there be an act of the Legislature taking 
notice of the assignment and enabling the assignee to sue in his own 

name. Jd., 471. 


SHERIFF. 
1. A sheriff cannot legally purchase property at his own sale, and is 
punishable for so doing. Anonymous, 2. 

. Sale of land by sheriff where there is sufficient personal property is 
good as to the purchaser. Osborne v. Woodson, 24. 

3. The want of forty days advertisement, or the land’s not being sold until 
a day or two after the day appointed, will not vitiate the sale. Jd., 24. 

4. Dictum by the Court: If the sheriff sells real, when there is sufficient 
personal property, he will be liable to an action by the party grieved, 
unless the party does not show personal property sufficient to satisfy 
the execution. Jd., 24. 

5. One bidder at a sheriff's sale is sufficient, and a return of “No sale for 
want of bidders,” in such case, will subject the sheriff to an indict- 
ment for a false return. S. v. Joyce, 43. 

6. Process returned by the deputy sheriff should be in the name of the 
high sheriff, and not in the name of the deputy for the high sheriff; 
but a return in the latter mode was supported. McMurphey v. Camp- 
bell, 181. 


to 
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SHERIF F—Continued. 

7. Judgment upon a sheriff’s bond is to be entered for the real amount 

recovered not for the penalty to be discharged by the payment of the 
_ real recovery. Mostler v. Patterson, 216. 

8. One bidder at a sheriff’s sale is sufficient; but the bidder must be one 
who is able to advance the money which he offers as his bid. 8. v. 
Johnston, 293. 

9. A return in the name of the high sheriff by his deputy, if false, will 
render the sheriff liable criminaliter. Id., 2938. 

10. A sheriff who levies upon property is bound to sell it, although the 
term of his office be expired. Anonymous, 415. 

11. A sheriff must sell, although no venditioni exponas issue. Id., 415. 

12. The Court will issue a writ of distringas to the new sheriff to compel 
the late sheriff to raise the money, and deliver it to the new sheriff 
to be brought into court. Jd., 415. 

13. A recovery in ejectment was had against the sheriff of a county and 
there was no coroner; the writ of possession may issue to the sheriff 
of an adjoining county under the act of 1779, ch. 5, see. 3. Anony- 
mous, 422. 

14. If the sheriff returns an escape to a capias ad respondendum, he may 
be sued for the escape, and not be proceeded against as bail. Tuton 
v. Sheriff of Wake, 485. 

15. A purchaser of lands under a sheriff’s sale cannot sustain an action 
for money had and received against the sheriff, upon the ground that 
the title was bad and the consideration had therefore failed. Bright 
v. White, 492. 

Vide Escape, 1. 


SHERIFF’S SALE. Vide Sheriff, 1, 2, 3, 4, 5, 8, 15. 


SLANDER. 

Words in an action of slander bear that signification which they have in 
common parlance; therefore, to say one has sworn false in court im- 
plies malice, and also, in this country, must mean such a court as has 
power to administer an oath, and it is therefore actionable. Hamil- 
ton, v. Dent, 116. ’ 


SLAVES. 

1. Where slaves are given to one for life, remainder over, the increase 
born during the life interest will go with the principal to the re- 
mainderman. Tims v. Potter cited in Glasgow v. Flowers, 233. 

2. The action of trespass and false imprisonment is the usual and proper 
remedy for one who is held in bondage to try his right of freedom. 
Evans v. Kennedy, 422. 

3. Where the plaintiff in an action of this kind is not ready, and obtains 
a continuance, the defendant must give bond and sureties for the plain- 
tiff’s appearance at the next term, and in the meantime to treat him 
with humanity. And by Haywoop, J., also to allow plaintiff time to 
procure evidence, but WiittiaMs, J., was of a different opinion. J¢., 
422. : 

Vide Gifts, 4, 5. 
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Vide Trover, 3. 





SPECIAL PROPERTY. 





SUCCESSOR. Vide Orphans’ Bonds, 1. 
SURRENDER. Vide Bail, 2, 3, 4. 
SURVEYOR. Vide Costs, 3. 


TENDER. 

1. In this case the jury could not agree upon the evidence, and a juror 
was withdrawn; but it seemed to be agreed by all the bar and 
Macay, J., that if the jury had found for the defendant on his plea 
of “tender and refusal at the day and place” where he was bound by 
a sealed writing to deliver a certain parcel of cattle, that the plain- 7 
tiff would have been forever barred of any recovery on the covenant. 
Questioned by Harwoop, J. Mehaffey v. Spears, 142. 


2. A tender of a specific article (as a negro boy), where no particular 
place is appointed for delivery, is not sufficient if only made at the 
house of the person who is bound to make it. England v. Wither- 
spoon, 361. 


TROVER. 

1. Trover, trespass, deceit, or any other action of the like nature will 
lie against executors for a conversion by the testator, where the thing 
goes to increase the estate, but not where it is only destroyed. Mc- 
Kinnie v. Oliphant, 4. 


2. Trover will lie against executors for a conversion in the time of their 
testator. Decrow v. Mone, 21. 


3. A and B both have bills of sale for a horse from a person who had 
borrowed him for a particular purpose; A, whose bill of sale is the 
oldest, has him in possession; B by some means gets him from A and 
sells him to C. A is entitled to recover him of C in the action of 
trover. Hughes v. Giles, 26. 


4. If one of two joint owners of a vessel forcibly take possession of her, 
and send her to sea, without or against the will of the other, and 
she is lost, he will be liable in trover for her. Lowthorp v. Smith, 
255. 

5. The action of trover may be supported against executors for a conver- 
sion in the lifetime of their testator. Clark v. Hill, 308. 


6. The action of trover will lie against executors for a conversion in the 
lifetime of their testator, although the estate may not have been 
benefited by such conversion. Avery v. Moore, 362. 





TRESPASS. Vide Indictment, 2; Larceny, 3; Slaves, 2; Abatement, 4. 
TRUST. Vide Ejectment, 4. 


USURY. 

Defendant had been awarded to pay to plaintiff a certain sum, but at 
the day of payment, not having the money, he agreed with plaintiff 
to give more than 6 per cent for indulgence; and a bond was given 
for the principal sum, and the amount above the legal interest was 
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USURY—Continued. 
paid partly in money and a note given for the balance. Upon an 
action on the bond, it was held that the transaction was usurious 
and the bond void. Glisson v. Newton, 336. 


USE AND OCCUPATION. Vide Assumpsit, Action of, 2. 
UNCONSTITUTIONAL ACTS. Vide Receivers of the Public Money. 


VARIANCE. 
1. After verdict it is too late to take advantage of a variance between 
the writ and declaration. Haywoon’s note to Lewis v. Williams, 150. 


2. The condition is no part of the obligation, and a bond with a condition 
would not support a declaration for the sum mentioned in the con- 
dition. Adams v. Spear, 215. 


3. The words assigned in an indictment for perjury were that “Gatling 
did not interrupt the constable in driving the cattle to Gatling’s 
house,” and the words proved were that “Gatling did not assist in 
driving the cattle from the officer.” It was held that the words 
charged and those proved must be clearly and evidently of the same 
meaning, without the help of any implication or anything extrinsic ; 
and that in this case the variance was fatal. 8. v. Bradley, 403 and 
463. 

4. The declaration stated an undertaking by two with a third, to run a 
race with him and to pay him if he won. The evidence was of a race 
made between one of the two and the third, for performance whereof 
the other of the two became his surety on the day of the race. It 
is a fatal varianc® Anonymous, 488. 


Vide Orphans’ Bonds, 2. 


VERDICT. 
1. No point can be raised in a special verdict except what appears upon 
the record. Anonymous, 459. 
2. A verdict, finding, among other things, an issue not submitted to the 
jury, is void as to such finding. Anonymous, 144. 
Vide Larceny, 2; Jury and Jurors, 1, 2. 


WARRANT. 
A warrant of a justice which does not appoint a day and place within 
the thirty days for the defendant to appear is erroneous. Anonymous, 
398. 
Vide Arrest, 1, 2, 5. 


WARRANTY. 
1. Caveat emptor applies where a man purchases personal property not 
in the possession of the vendor. It also applies where there is a 
visible defect in the thing sold; and in each of these cases no implied 
warranty will be raised. Galbraith v. White, 464. 


2. If a man sell an unsound horse whose disorder is not kown, and re- 
ceives full value, the sound price implies an assumpsit that the horse 
is sound. IJd., 464. : 


441 








WITNESS. 
1. Interest in the event of the question, but not of the cause, will not 
exclude a witness. Farrel v. Perry, 2. 


2. A person entitled to a reward offered by the General Assembly upon 
the conviction of an offender is a competent witness against such 
offender, 8S. v. Coulter, 3. 


83. Interest in the event of the question will exclude a witness. Madogr v. 
Hoskins, 4. 


. Motion to prevent the taxing the defendant with the costs of two wit- 
nesses who were not sworn, as only one fact was to be established and 
two other witnesses had been called upon for that purpose: Motion 
denied, as the defendant had summoned a witness who was absent, 
and they might have been introduced to counteract his testimony. 
Hayle v. Cowan, 21. 


5. Macay, J., inclined to think that the handwriting of a subscribing wit- 
ness who had voluntarily become interested in the bond could not be 
proved ; but the case was adjourned. Hamilton v. Williams, 139. 


. The interest to exclude a witness to a will must be either an express 
legacy directly to him, a legacy with an express use for him, or a 
secret trust and agreement on the part of the legatee for his use; 
and a declaration by witness that legatee holds for his use will not 
exclude, unless it be proved that the legatee had made an engage- 
ment to hold for his benefit. Rogers v. Briley, 256. 





. Though a fact be positively sworn to by one or two witnesses, and they 
agree pretty well in their testimony, yet ghe jury, either from their 
character or the circumstances of the case, may disbelieve them and 
find against their evidence. Jd., 256. 


. The wife of a person interested in the event of the question, but not of 
the cause, is admissible as a witness. Porter v. McClure, 360. 


. The State may discredit its own witness by proving that the witness 
on former occasions had given a different account of the transaction 
from that which he relates in court. State v. Norris, 429. 


Vide Evidence. 





